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John R. Utzschneider, Esq. MAY 2 9 2009 :
Bingham McCutchen LLP Adt: / %
One Federal Street Washington, DC 20549 'c;’“on'
Boston, MA 02110-1726 : v
Rule: ’ a-7 7
Re: /Morgan Stanley Smith Barney LLC Public /
Z Morgan Stanley Availability: ‘{0? 7/ 200 g

5 Citigroup Inc.

Dear Mr. Utzschneider:

We are responding to your letter dated May 29, 2009 to the Division of
Corporatlon Finance and the Division of Investment Management with regard to your
request for temporary no-action relief. Our response is attached to the enclosed
photocopy of your letter to avoid having to recite or summarize the facts presented in
your letter. Capitalized terms in this letter have the same meaning as in your letter.

- Youhave asked the Division of Corporation Finance for no-action relief during
the applicable Relief Period for each of the Morgan Stanley Parties, the Citigroup Parties
‘and MSSB with respect to the reporting requirements under Sections 13(d), 13(g) and
16(a) of the Exchange Act. Based on the facts and representations in your letter, but
without necessarily concurring in your analysis, the Division, on behalf of the Office of
Chief Counsel and the Office of Mergers and Acquisitions, will not recommend
enforcement action to the Commission with respect to Section 13(d), Section 13(g) and
Section 16(a) reporting if, from Legal Day One through the applicable Relief Period:

e The Morgan Stanley Parties aggregate and report the securities they
: beneficially own outside MSSB with the securities that they would be deemed
to beneficially own within the MS Channel (with footnote disclosure reporting
the portion of the holdings attributable to MSSB), and exclude from their
reports the securities that they would be deemed to beneficially own within
the SB Channel;

e The Citigroup Parties aggregate and report the securities they beneﬁcmlly own
outside MSSB with the securities that they would be deemed to beneficially
own within the SB Channel (with footnote disclosure reporting the portion of



securities that they would be deemed to beneficially own within the MS
Channel; and

¢ MSSB does not separately report the securities that it beneficially owns.

In reaching these positions, we note particularly: your representations regarding
the monitoring and reporting challenges presented by the current information technology
systems of the MS Channel and of the SB Channel, the scope and scale of the task of
integrating these systems, and the time needed to complete the integration; your
representation that Morgan Stanley, Citigroup and MSSB will maintain information
barriers to protect their respective customers’ trading information; and your
representation that the MS Channel and the SB Channel have their own separate
processes for making investment and voting decisions, which will remain in place
through the applicable Relief Periods. These factors minimize concerns regarding the
sharing of information and coordinated investment and voting decisions between the MS
Channel and the SB Channel. '

You have asked the Division of Investment Management for temporary no-action
relief with respect to the reporting requirements under Section 13(f) of the Exchange Act
and under Exchange Act Rule 10a-3T. Based on the facts and representations in your
letter, but without necessarily concurring with your analysis, the Division of Investment
Management will not recommend enforcement action to the Commission under Section
13(f) of the Exchange Act and Rule 10a-3T under the Exchange Act against the Morgan
Stanley Parties, the Citigroup Parties or MSSB if each of the Morgan Stanley Parties, the
Citigroup Parties and MSSB submit Form 13F reports and Form SH reports, respectively,
in the manner set forth in your May 29, 2009 letter. '

We have considered your request for confidential treatment of your letter and our
response. We have determined that the request is reasonable and appropriate under 17
- CFR 200.81(b). Accordingly, your letter and our response will not be made public until -
the earlier of (1) the Closing Date and (2) 120 days after the date of our response.

The foregoing no-action relief is based on the representations made to the
Divisions in your letter. Any different facts or conditions might require the Divisions to
reach different conclusions.! This response expresses the Divisions’ positions on
enforcement action only and does not express any legal conclusion on the questions
presented.

/%T\_/ . Sincerely,
Thomas J. Kim EMOsterman ‘
Chief Counsel and Associate Director Associate Director
Division of Corporation Finance Division of Investment Management

The relief granted in this letter relates only to the Morgan Stanley Parties, the Citigroup
Parties and MSSB. '
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FOIA CONFIDENTIAL TREATMENT REQUESTED BURSUANTTO 17 C.F.R. 20081

‘John R. Utzschneider

Direct Phone: 617.951.8852
Direct Fax:  617.931.8736
john.utzschneider@bingham com

Mayez’@»,gizeﬁg”

Re: Morgan Stanley Smith Barney - Request for No-Action Position -
Section 13 and'Section 16 and Rule 10a-3T

Ladies and Gentlemen:

This letter cont half of Morgan
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C:F.R 20081

s The Morgan Stanley Patties will include in-their reports the securities over whxch
‘they have invesiment discretion or in wh:ch they ﬁave a repurfahie short position
or engagg if 'r@p@rtab shoit sal¢

m*engages ina repm*tabkz short mlevare
‘Stanley Parties.
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x:?’-:MS'éﬁé * sus.;h as u&demmmg advzsmg an mergets am:i aac{ms&txoﬁé* énd

institutional and proptietary trading and-underwriting, will remaiii in MS-and CGME and
are:notf being contributed to MSSB.

Tis the zxzteatmn ef Cmgmup and Margan Stanfe:y that, fa!iawn;g; the: ciosmgvef

wm heceme i’t‘ﬁiy seif-ciearmg and cusmdy and carry risgwn eustemer accounts.
_ At fhﬁ cfese tsf e trat sactm through xamms sﬁbsxeﬁar:e& Morgan Stanley wx!i
Toronp willov bove,the |
tes of Morgan.

*The MS Channel sampioys afull time fixed income (“FI) trading business (eei)@m\feiy,
the ‘Desk™.. Desk maintains proprietary inventory foriclient trade facilitation and

for pmpﬂetary trading purposes..-
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C.F.R200:81

&taaiqy and Cmgma@ all of wlhiose: hﬁ!dmgs in SEC-regi
taken into-account for monitoring and reportit pm‘?OS%

Holdings will be:managed by board of directors: Consisting of four Morgan
Stanley designees, two Citigroup: designees and the senior-most operating executive of
ﬁaldazgs Subject to certain yequm:ments Board decisions will be-made or: delegated to

gs™ management by majority vote, proy at each of M@rgau Stanley and
igroup will have veto rights with respect to'certain matters.

interests in Holdings and'¢ ra acqmnng or hekimg entities that engage in certair
restricted businesses. Each will have customary reglsmmem rights:from the earlier of
PO and the sixih anniversary oi closmg

A. Management of MSSB:as of Legol Day One

As Qf Legal m ; One, the _MSSB esxecunve management team is.expected to be f _
: Most members of the MSSB exi matiagement teai w;n be employed full
dwill pro: 1 the‘ rofessional services to, MSSB. some

3“.,t1nzevmses ‘certain other members of MSSB management wﬂl‘retam
mspcnﬁbx sa{\ffarganStan,. i administratis

geqp}e who ma3 have ongom 2 sﬁéﬁgxb H e» :.af Mm'gan Stmiey and/or who will be.
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MS Channel

‘Within the MS Channel, the meﬁmdelsgy for voting and investment demswm 1s
-as follows;
s For customer accounts over whichithe MS C‘ézazmei has: discretionary
authority:. MS Channel representatives make in
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FOIA CONFIDENTIAL TREATMENT REQ(E% PURSUANT TO 17 CFR200.81

voting decisions with réspect to discretionary customer accounts.. :
'Rather,'tbe:-MS Channel transfers dtscretmnazy voti “thm‘rty tﬁ tém”d~

0 : e voting: £ pmxy a&vxsﬁry
has na mcemmdmm 'Kh "sam g«r(_m_ss apphe mzm- :

Qﬁmﬁéi, as.a.c,l_i nt'se
customer. |

anags »mg%y, the th' d party maﬁager
rakes: vmmg and investment decisions for the customers in ﬁ:ese o
managed. sccounts.

Veotinig and lnvestment Disoretion within the SB Charnel

Within éi‘a‘e-S’B.ﬁ‘iﬁannei;,t;ﬁe-methaﬂdﬁxg,y feﬁivﬁﬁﬁg&iii&ﬁe&tniem decisions is similar:

o For cwwmer acwunm aver which:the SB Cfmnm! k&s dz.semfwnarp

o ForSmith Barney third-party managed aécount programs: The:SB
Channel delegates thie discretionary a:st}mnt} that it is granted by the

Hwgham Melutchen Lib Confidential Treatment Requosted By MSSE, Morgan Stanley and Citigroup - 0010
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANTTO 17 CFR 20081

éemsmns far the custcmers in tﬁese mma«md acemmts

, - wafinels hiave their own separate processes for makmg
vmmg and mvesune: t decisions nd whete their own representatives are actally’
exmczsmg dtscmtzonmy anﬂ‘x@nm these demsmns are: hased on mdependenﬁ fac‘ OrS:

b 'Iaﬁ)mat&smzamim

Gemmesncmg at: Legal Day One, MSSB, Morgan Stanley and Citigroupwill
; t*thexr respectwe sustamers’ imffm" mfc}rmaaon.

'trad;ag of securities.

h‘t addzim fo.the: mformawn barriers described: above, far a vanet;y of Iega¥ and

_ MSSB and Ci 'x'gmg
hot fo. E;e atmhuwd to-one another for. :he purposes ef Sectxems 13 and: 16 and Rule

inaccordance with the Disaggregation Guidance: However, even though Cmg em;av &z]i
haw these information barriers in. place on Legal E)ay One, because Citigroup will fiot -

G&nﬁ&m&" Twmmktzmstez! by MSSH, Morgan Stan!caf and Citigroup = 0011
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have completed its IT mtzgtaaen efforts; itwill not be ina position o ﬁle ‘beneficial
ownership and similas reports on Legal Day One that disaggregate MSSB.

Sition xﬁan:tomng
r’wh zeh tbzey havz

g'made neither party tmrremly has the tylm i @.on an. wgomg and

(ﬁwtwm@#minu@@,@n;ﬂm.?gge;,.}
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espective Channe, The parties will a{&]ﬂd& Icgendsm sueh mpm |
censrstent with fhose described in Part 1.B. above.

B Relief Periods

may be: able.t o : ;;1etely c.gzeg fes 11
MSSB on Legal D e?me, but in‘any:

septeinbe ate MSSB i in accordance w:fh the staggregan
Guidance at some pomt to-be d«eterm od-after that date. Citigroupexpects to be able to
completely. aggmgafe and ate (m accordance with the Disaggregation Gmdance}
its:position monitoring and reporting systers from MSSB by September 30, 20097 ~

{Footnote continued from Preyious Page.y

¥T'he parties récognize that Formi SH was adopted pursuant to a temporary rile set o
expire-on August 1,2009°and expect-to follow g similar approach with respect to-any
suceessor rule and/or form..

(Footnote Continued on Next Page.)
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‘FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C.F.R 200.8!

Accc;rdmgiv the parties request that the Staff grant temporar} rehet to aﬁav\« each of the
M{}rﬂan S%aniey ?ame‘; ﬂzc Cmgmup Pames VS : son the basis
1 ; s i 1 1

&m M@rgm Sian| iey ot

gmtip y be ina pomtmn ta‘ begm wp rt

&, W éh may bc before or aﬁer the other paﬁv it w:ll inform the

Staff“ in 'szemma acmrdm“
G Inténtions for the: Post-Relief Periods

‘Following the integration of the MSSB data into the Morgan Staniezy and
Catzgmup [T'systems; the parties will havie the ablhzy to comply with Sections 13 and 16
?aa?;i: Riile ma‘éﬁ‘f?? d to monitor and report their respective ownership positions ‘

: expect th ' -no later than September 30, 2009. Each
party would repoﬂ--as deseribed in Part 1.C. above under Following the Relief Periods.

As of September 30, 2009, Cmg,mup expects to disaggregate MSSB in
accordance with the Disaggregation Guidance for purposes of monitoring and repertmg
interests. Ata future date to be determined, Morgan Stanley-expects to disaggregate
MSSB in accordance with the Disaggregation Guidance for purposes of monitoring and
feporting interests. These struetures will enswre that MSSB is operafing as a separate
entity from an investment perspective, and is making independent investment, voting,
disposition and other ownership decisions. At the time these information barriers,
policies and procedures are: fully implentented, the 1T capability will exist such that
accurate and timely monitoring and reportin g may. be done for MSSB's own positions.

V. Rationale for Requested Relief
{Footnote continued from Previcus Page.)

position information with its own position information and that of the MS Channgl.
Citigroup is. snmtiariy receiving 4 test feed from Morgan Stanley which will enable itto
_mpor‘i pos&tmas m sccum::es w&thm the MS Chatmei ’1‘ 6 3mple;m tion: of these fe&ds

combined fmm -an H perspé‘cﬁw
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO17-CF.R 20081

We believe the followingarguments support the reqitest for relief:

A.  Business Focysed on.Agency Rather Than Principal Trading

Because Ci itigroupis not contributing & principal trading birsiness to MSSB: and

‘Morgan Stanley is contributing j justa small principal trading business; the .prlmazy
“business of MSSB will be retail brokerage and private wealth managemen' dthe
'ma,;zm t}f pmrtsoxrs are iy castomer acmurzts, Ehe ngamy of whmh are. fon-

tkre‘;haids of securmes swmiug me eaxiy stagzs of the business..

If the requested relief is granted, each of Morgan Stanfey and Citigroup will
continie to aggregate and include securities manage”d and/or benefi cially owned by ity
manages and/or beneficially owns: Accordmgiy}

3y, in P h¢ mcemutem thh the strwt

-fm accumw mfannatwn in ﬂm: marketplace to the e\:tem‘ ap;;hcabifa threshzﬁds may be’
exceeded.

B. f‘mizers?ubiwpafiqya@zeeﬁm
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t} -
Customers of the two ﬁrms wolild'be pmvxfi&d
their securities firm when many are struggling with
fundamcntai qwst«m g}f whom they ean trust with their finances and turn fo for adxm

Second, the joint venture structuré preposed by Citigroup and M@rgan Stanley xs
anusual. Most transax:iwnsmvolvmg changes of owmrship of--a'hmi-:\er dealer are si

pmvzdeti it mam—:l}? mianner tothe pubhc ‘The scope of these syswms changes: -.1s:p&’hapa
unprecedented for a combination of retail operations.

Fourth, des;n the'si gn" :;cant chalienges posed E)v the mpeefthase\systms
changes, MSSB, Motgan Stanley and Ciligroup are com \plementing the

Decem jer JO 2008 whmh was gram:ed in part hase:iai;t;thefﬁs'{wé ]

. gmxtzdenﬁzai “’mannwt}ieqaested by MSSB, Morgaii; Sé;aai«:y i m,g,mm <igle
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: iransaenon as. soun as possibie l" hs requested teixef wziiia_ﬂaw the pamee ta clasc ﬁ;c |

Mcreﬂver we beheve that the prm ision of relief in t!us csrcumstance will E)ene:t”zt v
investors and the public and will niot be contrary to the Commission’s investor pmtecnoa

“inandate.

C.  Coordination of Global Regulatory Regimes:

faintanthe .nﬁ&entlalxty of: sensitive ownership
enemus marzua} soiutx '

d by MSSB, Morgan Stanley:and Citigroup:- 0017
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FOIA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17C.FR 20081

regortmg:sohxt;onabsem selief. However, the unprecedented scale of M
ations makes such manual warkam -‘dmmgxacti ‘and any

;u!’tzmaté!y dxstrw: mé "iayzﬁ:é i’ixﬁis respecmrel , gmups,,, swell as ,
personnel, from their primary goal.of IT integration and striet-co _g.iame with emles
n the niear term: ‘

S inte “th MS : cfaia into the Mci‘g&é ‘
,systems for monitoring and disclosures purposes:

ools-avai ablc to:do this, they ‘must agi*ee txpeﬁ Si?andafrdsvt E:e
imp lemented on both sides in order to. begin automated tranisimissionsin a

Bisghan Metutohen 1L
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FOlA CONFIDENTIAL TREATMENT REQUESTED PURSUANT TO 17 C.F.R-200.81

secure manner. This effort can take time if one of the parties needs:to

acquire-and install new tools in-order to:support these requirements.

As noted above; the ;samés expect these various: 1T mf&gxanon issuesfo be resolved
gradually over a few months, with a goal of complete integration by September 30, 2009.

- E. Temporwyﬁ@futm

s, yroup Paities and MSSB will monitor and report i compliance with i
rules as written-as séﬂn-aéfsuchpaﬁy;has:e ndepende; ea;mhiﬁtym do:so or shortly
thereafter Asnozed bove "e:i }wr Margan nley-or( tzgmup may be mapast on: to

ion. 13 an utm 16 aﬂd. Ritle 1%«3‘1‘ it they temperaﬁiy repod '
pasttmas on thie basis-described abave.

itute when none in fact exist. Accordingly, e of this letter is also being sentto
‘ihe Oi?ice of: reedoni-of Infgxrmman and. meacy Act Opetatxons of ti'xe Cammxssmn,

i tial Trantoscnt Regquéstod by MSSB; Moraai Stintey: amiCmgmup 019
msuzgzsm
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mﬁSmﬁsresponsemthxsiem; L

Please contact Laurie Cerveny of Bingham McCutchen LLP at (617) 951-8
Mischa Travers of Davis Polk & Wardwell at: {(650) 752-2014 or the undersigned at
above phone nunber to-discuss any. questions or comments to this fetter.
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